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ACTION STR 

H PASS CODEL 

E.O. 11652: NA 
TAGS: ETRD, MTN 

SUB J : CONSULTATIONS WITH CANADIAN MTN DELEGATION REGARDING 
THEIR DRAFT PROPOSAL ON GOVERNMENT PROCUREMENT 

REF: STATE 86798 

1. SUMMARY: US MTN DEL MET WITH CANADIAN DEL ON APRIL 2 1 
FOR INITIAL DISCUSSION OF CANADIAN DRAFT ON GOVERNMENT 
PROCUREMENT. US OBTAINED CLARIFICATION OF GENERAL 
CANADIAN INTENETIONS AND WORDING OF SPECIFIC ASPECTS OF 
PROPOSAL. CANADA HAS GIVEN ITS DRAFT TO KEY DEVELOPED 
COUNTRY DELEGATIONS AND TO GATT SECRETARIAT, AND PLANS 
CONSULTATIONS WITH EC AND NORDICS IN EARLY MAY. CANA- 
DIAN DEL LEFT CLEAR IMPRESSION IT INTENDS TO TABLE 
LIMITED OFFICIAL USE 

LIMITED OFFICIAL USE 

PAGE 02 MTN GE 03022 0 1 OF 02 25111 9Z 

DRAFT IN MTN, WHETHER OR NOT IT RECEIVES GO AHEAD FROM 
ALL KEY DELS. END SUMMARY. 

2. US (NEWKIRK) OPENED MEETING BY NOTING THAT WE SHARE 
CANADA S DESIRE TO NEGOTIATE A COMPREHENSIVE GOVERN- 
MENT PROCUREMENT CODE AND WELCOME ANY EFFORT THAT 
WOULD SERVE TO MOVE THE NEGOTIATIONS IN THIS AREA 
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FORWARD MORE RAPIDLY. HE STATED THAT THE CANADIAN 
DRAFT WAS CIRCULATED IN WASHINGTON AND THAT INTER- 
AGENCY DISCUSSIONS OF THE DRAFT HAVE RAISED SEVERAL 
QUESTIONS OF BOTH A GENERAL AND SPECIFIC NATURE (REF). 

AFTER RECEIVING CLARIFICATION OF THESE POINTS AND 
SOME IDEA OF THE DRAFT S RECEPTION BY OTHER KEY 
DELEGATIONS, US WILL BE IN BETTER POSITION TO JUDGE 
USEFULNESS OF THIS DRAFT AS A BASIS FOR MTN NEGOTIATIONS. 

3. US ASKED WHETHER CANADA HAS DETERMINED THAT OECD 
DRAFT IS UNACCEPTABLE TO MTN PARTICIPANTS AS A BASIS 
FOR NEGOTIATIONS, AND IF SO WHY IT HAS PRESENTED AN 
ALTERNATIVE PROPOSAL THAT OMITS CERTAIN CODE ISSUES. 

CANADA (MEL CLARK) RESPONDED THAT IT IS NOT PREPARED 
TO USE THE OECD DRAFT CODE IN THE MTN AND THAT IT 
SUSPECTS MANY NON-OECD COUNTRIES WOULD AGREE. THE 
CANADIAN PROPOSAL IS NOT INTENDED TO BE COMPLETE; CER- 
TAIN ISSUES HAVE BEEN POSTPONED BECAUSE THEIR NEGOTIA- 
TION SHOULD BE FACILITATED AFTER KEY CODE PROVISIONS 
ARE AGREED. REGARDING THE LACK OF A NATIONAL SECURITY 
PROVISION, CANADA OPINED THAT IT WOULD BE EASIER TO 
NEGOTIATE THE ENTITIES QUESTION BEFORE TYING DOWN A 
TIGHT NATIONAL SECURITY DEFINITION, WHICH CANADA FAVORS. 

ON THE QUESTION OF INQUIRY RIGHTS, CANADA TOOK NOTE OF 
THE US SUGGESTION AND SAID ITS OMISSION IN THEIR DRAFT 
WAS UNINTENTIONAL. 

4. REGARDING THE NON-DISCRIMINATION AND NATIONAL TREAT- 
MENT SECTION OF THE CANADIAN DRAFT, CLARK OBSERVED THAT 
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THE OECD DEFINITION OF NON-DISCRIMINATION IS 
INADEQUATE. THE TERM IMPLIES EQUAL TREATMENT AMONG FOR 
EIGN SUPPLIERS, BUT NOT NECESSARILY BETWEEN FOREIGN AND 
DOMESTIC SUPPLIERS. THEREFORE, BOTH NON-DISCRIMINATION 
AND NATIONAL TREATMENT SHOULD BE SPECIFIED. IN RESPONSE TO 
THE US OBJECTION TO REFERENCE TO GATT ARTICLES 1 AND 3, 

RATHER THAN SPECIFICATION OF DEFINITIONS WITHIN THE CODE, 
CANADA EXPRESSED A DISTINCT PREFERENCE FOR DESIGNING THE 
CODE TO HAVE A STRONG LINK TO THE GATT. CANADA BELIEVES 
THE HISTORY AND INTERPRETATION OF GATT PROVISIONS ON MTN 
AND NATIONAL TREATMENT WOULD BENEFIT OPERATION OF GOVERN- 
MENT PROCUREMENT CODE. IN ADDITION, IT WANTS TO MAINTAIN 
THE BROADER COMPENSATION/RETALIATION ASPECTS OF GATT ARTI- 
CLES 22 AND 23 FOR USE IF THE DISPUTE SETTLEMENT MECHANISM 
OF A GIVEN CODE PROVES INADEQUATE TO DEAL WITH A SPECIFIC 
PROBLEM. US NOTED DRAWBACK TO TRYING CODE TOO CLOSELY TO 
GATT; THAT GATT HISTORY AND PRECEDENCE IN OTHER AREAS (E.G. 
NATIONAL SECURITY) MAY BE UNFAVORABLE TO A TIGHTLY 
DRAWN CODE. WE ALSO POINTED OUT THAT NON-GATT MTN PARTICI- 
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PANTS SUCH AS MEXICO COULD RAISE PROBLEMS IN THIS 
CONNECTION. 

5. ON THE QUESTION OF SPECIAL AND DIFFERENTIAL TREAT 
MENT FOR LDC'S, CANADA RECOGNIZED THE PROBLEM OF RE- 
FERRING TO S&D IN ITS OBJECTIVES BUT OMITTING SPECIFICS 
IN THE BODY OF THE PAPER. CANADA'S POSITION IS THAT 
MAJOR ELEMENTS OF A CODE MUST BE AGREED BEFORE S&D SPE- 
CIFICS CAN BE ADDRESSED. IT WOULD, HOWEVER, WELCOME ANY 
US SUGGESTIONS REGARDING HOW TO HANDLE THIS PROBLEM IN 
THE MTN DISCUSSIONS. CLARK BELIEVES THAT THE MORE AD- 
VANCED OF THE LCD'S (BRAZIL, MEXICO, AND KOREA) MUST 
ACCEPT SOME OBLIGATIONS BEFORE THEY CAN BE EXTENDED ALL 
THE BENEFITS. 
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6. THE CANADIAN DELEGATION PROVIDED THE FOLLOWING INFOR- 
MATION ON OTHER ASPECTS OF THEIR DRAFT: 

A. THRESHOLD: CANADA HAS NO NUMBER TO SUGGEST, AL- 
THOUGH IT LIKELY FAVORS SOMETHING BETWEEN 50,000 AND 
200,000 DOLLARS. CLARK PLANS TO CONSULT WITH PROVINCIAL 
AND BUSINESS INTERESTS IN CANADA ON THIS SUBJECT THIS 
SUMMER. 

B. "REASONABLE MEASURES" AS OPPOSED TO "BEST EN- 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 


DEAVORS": CANADA BELIEVES THE TWO TERMS ARE SIMILAR IN 
INTENT BUT PREFERS THE GATT LANGUAGE (TAKEN FROM ARTICLE 
24:12). CLARK NOTED AT THIS POINT THE POSSIBILITY THAT 
SOME CANADIAN PROVINCIAL PURCHASING AUTHORITIES MAY BE 
LISTED IN ANNEX B TO THE CANADIAN DRAFT. (ANNEX B WILL 
LIST THOSE ENTITIES NOT UNDER THE DIRECT CONTROL OF 
THE CENTRAL GOVERNMENT BUT WHICH WILL BE COVERED BY 
CODE OBLIGATIONS.) CANADA IS CLEARLY EAGER TO BEGIN 
NEGOTIATION OF ENTITIES AS SOON AS POSSIBLE. 
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C. TECHNICAL SPECIFICATIONS: CANADA ADOPTED 
LANGUAGE FROM THE DRAFT GATT STANDARDS CODE IN ORDER TO 
TIGHTEN THE OECD LANGUAGE AND HARMONIZE TERMS. NO 
CHANGE IN OBLIGATIONS FROM OECD DRAFT IS IMPLIED. 


D. DISPUTE SETTLEMENT: CANADA'S PROPOSAL 
PARALLELS ITS MTN DISPUTE SETTLEMENT PROPOSALS 
FOR STANDARDS, SUBSIDIES COUNTERVAIL AND 
SECTORS. CLARK INDICATED A SIMILAR PROPOSAL 
WOULD BE FORTHCOMING FOR SAFEGUARDS. 

7. AT THE END OF THE MEETING, CLARK STATED HE WAS EN- 
COURAGED BY THE SUBSTANTIVE US REACTION TO THE CANADIAN 
PROPOSAL. NEWKIRK REITERATED THAT THE PRIMARY US CONCERN 
IS TO MOVE THE NEGOTIATIONS FORWARD WITH A MINIMUM OF 
PROCEDURAL COMPLICATIONS. THE REACTIONS OF OTHER KEY 
DELEGATIONS TO CANADA S INITIATIVE WILL BE MOST IMPORTANT 
IN THIS REGARD. IF THE EC DOES NOT WANT TO USE CANADA S 
PROPOSAL, THE WORK OF THE SUBGROUP WOULD NOT BE ADVANCED. 
CANADA RESPONDED THAT THE EC IS NOT COMMITTED 
TO THE OECD DRAFT IN THE MTN, AND IT IS OPTIMISTIC THAT 
MTN PARTICIPANTS WILL BUY A NEW INITIATIVE. CANADA WILL 
HOLD CONSULTATIONS WITH OTHER KEY DELEGATIONS (EC, 

NORDICS, JAPAN) IN MAY AND THEN WILL DECIDE WHETHER 
TO TABLE PROPOSAL IN SUBGROUP BEFORE NEXT MEETING. 

THE CANADIAN DELEGATION IMPLIED IT WILL TABLE THE 
PROPOSAL AT SOME POINT, WHETHER OR NOT ALL REACTIONS 
ARE FAVORABLE. WALKER 

NOTE BY OCT: SECTION 1 IS BEING SERVICED - TO FOLLOW. 
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